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STATEMENT OF ISSUES
1.

Did the defendant give valid consent to have her blood

taken?

STANDARD OF REVIEW
Because of the factual basis of a ruling on a motion to
suppress, this court should uphold the decision of the circuit
court unless the decision is clearly erroneous.

Findings are not

clearly erroneous unless the appellate court reaches a definite and
firm conviction that a mistake has been made. State v. Holmes, 774
P.2d 506, (Utah Ct. App. 1989),
(Utah 1987).
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State v. Walker. 743 P.2d 191

STATEMENT OF THE CASE
The statement of the case in appellantfs brief is fairly
accurate except for point eight (8) . The investigating officer did
not read to the defendant the "implied consent admonition" which
warns the defendant that if she does not consent to the test that
she may lose h€»r driver's license for a year because the defendant
never refused to have her blood taken.

She consented to have her

blood drawn when the officer initially made the request.

SUMMARY OF ARGUMENT
The defendant voluntarily consented to have her blood taken
when the investigating officer requested her to do so. The consent
was not coerced by the reading of the implied consent admonition
which advises a suspect of the possible driver's license consequences because the defendant never refused the blood test.

ARGUMENT
THE DEFENDANT VOLUNTARILY CONSENTED TO HAVE HER BLOOD
TAKEN.
The defendcint's entire appeal rests on the mistaken assumption
that the investigating officer admonished the defendant that she
could lose her driver's license if she did not consent to a blood
test.

The defendant argues that this warning is tantamount to

coercing her consent.
The testimony at the suppression hearing and ruling of the
court on the motion clearly demonstrate that the officer never gave
2

that warning to the defendant because she consented to the blood
test upon his initial request.
because she gave her consent.

The defendant's blood was taken
This was an actual consent search.

The officer asked the defendant to take a blood test and she
voluntarily

consented to have the blood taken and analyzed.

Therefore, no issue of the implied consent to a blood test
admonishment arises in this case because the defendant did not
refuse to take the blood test when the officer made his request.
The warning that one's license may be taken if they do not give
consent for a blood test is given only when a suspect refuses the
officer's request for a blood test. It is then and only then that
an investigating officer will instruct a suspect as to the possible
consequences regarding a driver's license.
There is no reason to undertake a legal analysis of coercing
the consent because the driver's license warning was never given.
The pertinent part of the suppression hearing transcript (Page
12) reads as follows:
Q.
So how did it come about that you asked her to take
the blood test? Can you recall the conversation?
A.
Not word for word; but basically that I felt that
there was a problem with alcohol. I asked if she'd take
the test, she indicated that she would take it.
Q.
Do you recall what she said to you—well, do you
recall exactly what you asked her about taking the test?
A.
Well, I was filling out my form and generally I read
off my form, word-for-word. She had not been placed
under arrest, so the part up here where it asks if she
understands she's under arrest, I would not read to herQ.

Okay.

A.

—she wasn't under arrest.
3

Q.

All right.

A.
The form reads, "I request that you submit to a
chemical test to determine the alcohol content of your
blood. I request that you take a blood test."
Q.

Okay. And did she give you a response?

A.

She said, "I take the test."

The defendant relies heavily on the case of In the Interest
of I. . R.L. . 739 P.2d 1123 (Utah Ct. App. 1987),
(Utah 1989).

That reliance is misguided.

distinction very clear.

771

P.2d

1068

I.R.L. makes the

The blood test in I.R.L* was suppressed

because "I.R.L. neither impliedly nor actually consented to the
testing procedure." Id. at 1069 (emphasis added).
In denying the motion to suppress in this case the circuit
court noted that implied consent did not apply because there had
been no arrest.

The court then analyzed the case under standard

search and seizure doctrines and made this finding:
I find from the facts from the hearing, that she did in
fact consent to the drawing of the blood for police
purposes, I don't think there is an obligation on the
enforcement, to tell her that she has right to refuse,
and as a result, I deny your motion. (Transcript, page
35 and 36).
The trial transcript clearly demonstrates that the defendant
voluntarily consented to have her blood taken and there was no
coercion in the giving of that consent.
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CONCLUSION
Because the defendant's appeal is premised on erroneous facts;
and, because the record is clear that the defendant gave her actual
consent for her blood to be taken, I respectfully request that this
court uphold the circuit court's denial of the motion to suppress,

DATED this

6th

day of

November . 1990.

pectfully submitted,

/Vs.

David C. Wilson
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